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aia ‘OU RT of G ENER H AL SESSIONS 
of the Peace, holden in and for the City 
an} Coanty of New-York, at the City- 
Tall of the said C ity, on Monday, the 

sth day of Mareh. in the vear of our 
a onl one thousand eight hundred and 
twenty-one. 





PRESENT. 
The Honourable 
PLTER A. JAY, Recorder. 
LiOVARD KIP, and? 47 
DAVID BOARD, . Aldermen. 


Ricnuarv UWarrievo, Clerk. 
Jlucu Maxweu., Dist. Aét. 


- 


(BIGAMY—EV IDENCE.) 
WILLIAM COLEMAN’S. Case. 


Maxwet.,. Counsel for the prosecution. 
>] . 


Fay aad MtEwen, Counsel for the pri- 
soner. 


|) a prosecution for bigamy, a marriage, in fact, 
must be proved ; but to do this, it is not essen- 
tial that the clergyman who pertormed the 
ceremony should be produced. 

ln such case, though the confession of the pri- 
sonerin the police is not conclusive to establish |) 
such marriage, still it may be read in corrobo- 
ration of the affirmative testimony on that 
poiat, on behalf of the prosecution. 

'n this cv yuntry, a contract of marriage made by 
persons betwe en the age of fourteen and twen- 
ty-one is valid ; under the age of fourteen, it is 


: ° : * 
imperfect, and either party after that age may | 


annul it, but, if the parties, or either, marry 
under fourteen, and continue to live together 
beyond that age, such marriage is valid. 


The prisoner was incicted for bigamy, 
‘ud marrying Agnes Lowder, in September, 
1820, and Charlotte Gamble on the Ist of 
March, 1821, the said Agnes Lowder, at 
the time of the second marriage being alive, 
against the farm of the statute, &c. 

Susan M‘Ginley, on being sworn, testi- 
fied, that she was present when the pri- 
“oner was married to Agnes Lowder, by 
the Rev. Archibald M‘Leod. 

Fay objected to the evidence, because 
‘t Was not the best the nature of the case 
vould admit. The clergyman whe per- 


formed the ceremony ought to be pro. 
duced, 

The Recorder, without hearing an argue 

ment on the other side, overruled the ie 
jection. He said it was not essential to 
produce the clergyman to prove the mar- 
‘riage. A bystander i is full as competent. 
(It is not necessary in this country, that a 
‘clergy man should perfor m the ceremony. 
| ‘If it is pe rfurmed in the presence of wit- 
|esses, it is sufficient; and he instanced 
ithe mode of solemnizing marriage among 
‘the Friends. 

Agnes Lowder, the mother-in-law of the 
prisoner, testified, that he mar “d her 
i daughter, about six months ago, ad that 
they lived together as man and wife about 
two months, when they parted, 

The Rev. John Williams, on being 
sworn, testified, that he married a youne 
man named William Coleman, and a girl 
named Charlotte Gamble, on the evening 
jof the Ist of March last; but the witness 
would not undertake to state positively that 
the prisoner was the person. 

James Gamble testified, that he was the 
brother of Charlotte Gamble, and that on 
the evening of the first of March he was 
married, when the prisoner was his grooms- 
man, and then stood up and was married 
to the sister of the witness. He was then 
‘much in liquor. The parties went away 
| together that evening, but never lived to- 
gethe r. 

Mr. Williams, on being again called, 
' testified, that the same evening he married 
| Coleman, he married Gamble, whom he 
‘knew; but he did not perceive that the 
| former was intoxicated. 

| David Lansing being sworn, testified, 
that the prisoner is his son-in-law, avd will 
be eighteen years of age on the 12th of 
June next; that the witness had never 
given his consent that the prisoner should 
be married, and that he is much subject te 
intoxication. 

Further testimony was given on the part 
of the prisoner, to show that he lived very 
unhappily with his first wife. 

M:Ewen contended, that to constitute a 
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legal marriage there must be the consent of 
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parents, while either ot the parties are | 
under age; marriage, in this state, Is a) 
mere civil contract, and if the parties, or | 
either of them, were minors, it is void.— 
‘The prisoner, therefore, is not subject to 
this prosecution for a second marriage. 

The Recorder decided, that in this case | 
he considered the first marriage valid, and 
the prisoner amenable to this prosecution, 
should the Jury believe that the first was a 
marriage in fact. 

Maxwell offered to read the prisoner’s 
examination in the police. 

M‘Ewen objected, on the ground that 
the confession of the prisoner could uot 
establish a marriage in fact. 

The Recorder overruled the objection, 
on the ground that the confession might | 
coufirm the circumstantial proof on this 


the proof of the first marriage, ang jy, 
at the time of the second marriage, the first 
wife was living. Susan M‘Ginley testifies 
that she saw the prisoner married to hie 
first wile; there, is other testimony show. 
ing that they lived together, and the exam. 
nation adinits the fact. Pheve are no sta. 
tutes in this country regulating niarriace a: 
in England, and the law on this subjecs 
here is the same that it stood in that coun. 
try before the reign of George UH. At the 
age of fourteen, a marriage is valid 5 and be. 
fore that age the contract, though imprr. 
fect, may be ratified by the parties living 
together atter that age. In bawland, v2 
tutes have been pxrssed, rendering a mer 
riage void contracted under iwenty-oue, 
without the consent of pareuts or gnardiais, 
In France, sons cannot marry till thirty, 


oint. nor daughters until twenty-five, without 


The examination which was taken on 
the 2d of March last, admits the first and 
second marriage, but states that the pri- 
soner did not consider the first one binding, 
because he was under age. 


Fay contended, that the proof requisite |, 


to establish the first marriage had not been 


produced. The proot should be such as | 
to leave no doubt. The evidence on this |) 


point from Susan M*Giuley was not the best | 
the nature of the case would admit: the | 
clergyman might be, and ouglit to have 
been, produced. 

It was decided by the Supreme Court, 


in the case of Humphreys, who was con- | 
victed of bigamy in the Ulster Sessions, | 


that the contession of the prisoner was not 


sufficient toestablish the first marriage, and 


that decision applies in this case. 

Maxwell read the definition of bigamy. 
from the 4th vol. of Blackstone’s Commen- 
taries, page 165. and insisted, that sufti- 
cient evidence had been produced to con- 





viet the prisoner. ‘Phe counsel referred |) 


to ihe testimony of Susan M*Ginley and to | 
the confession, and left the case to the Jury. 

The Recorder charged the Jury. He said, 
that though in some countries polygamy | 


was allowed, yet in all christian countries ! 


laws existed to prevent it. Marriave is the | 


foundation of all the social relations of |’ 


consent of parents ; while in Holland, the 

sons are at their own disposal at tweuty: 

five, and the daughters at twenty. , 

The prisoner was convicted and senten- 
ced three years to the state prison. 

(ASSAULT AND BATTERY—RIGHT OF Fist: 
ERY IN NEW-YORK BAY.) 


SAMUEL H. OSGOOD’S Case. 


' 


~Maxwen., Counsel for the prosecuti 
Riker, Counsel for the defendant. 


The citizens of New-York have the right of (is 
ing in any of the waters of the bay, without is 
terruption. 

Bedlow’s Island was ceded by the State otf New- 
York to the United States ; but this cession did 
not include any land covered by the waters ol 
the Hudson 

Where an officer in the service of th. United 
Mates, at Bedlow’s Island. ordered one of bis 
suldiers to take a barge, and keep certain oy*'" 
boats, engaged in oystering, off trom the Island 
beyond certain stakes set down adjacentto !'e 
Island as bounds, and not to suffer them 
oyster within such stakes, and the soldier, 'y 
force, towed an oystering boat beyond th 
stakes, and when the oystermen afterwards 
came purposely within the stakes, towed the 
boat on shore, it was held that the officer 
guilty of an assault and battery on the oystt™ 
men in such boat. 


Ry a statute of this state, (1 R. L. P 


°° we . . . . e ° ha 
life, while bigamy includes under it an| 189) it is among other things enacted, tia! 
abaudonment of a family, adultery, and| “all that certain Island called Bedlow s 


bastardy, | Island, bounded on all sides by the wate 


a ea e ° - e ° | 
Po convict of this offence, it is neces- 


of the Hudson, shall hereafter be suiye 


sary that the Jury should be satisfied with |, to the jurisdiction of the United States. 
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pyouided, that this session shall not extend \ their business within the stakes, when the 
to orevent the execution of any process, || serjeant was again sent after them by the 
civil orcriminal, issuing under the authority |) defendant, with orders to keep them ocyond 
of this state, &c.” | the lines. 

It is well known that this Island is oceu- 
pied by the general yovernment as a mili- 


| The serjeant proceeded in the 
barge to the oyster boat, and imparted the 
orders he had received, but the ovstermen 
cary post 4 number of officers and soldiers | refused to quit their siation, when the sere 
vile service being stationed there. | jeant took up the anchor, threw it over- 
The defendant, a lieutenant in the ser-- board, and towed the boat heyond the 
vice, was indicted for an assault and bat-, lines. 


The oystermen purposely returned 
very, committed on Edward Loundes, on to their former station, when the serjcant 
‘he Orb of February last. 


| again towed the boat on shore. where the 
Ir appeared in evidence, that several oystermen, according to their testimony, 
devs previous to the time laid in the indict. were threatened by the defendant with ve- 
ment, the defendant, with others, we nt from | ing blown out of w ater by a tour pounder, 
tls city ina boat, for the purpose of eateh- ) if they persisted inj oystering within the 
ing oysters near Bedlow’s Island, when a. limits; and, after being kept for some time, 
barge came off, manned with nine soldiers, were ordered by him to go about their 
who informed the oystermen that if they | business. 
wold give them one third of what was, Riker, in his remarks to the Jury, insist- 
cangut, they might oyster there. After ed, that the orders either to tow the boat 
they had been engaged some time in oyster- , beyond the stakes or ashore, did not ema- 
az, the barge again came off, and the sol- | nate from the defendant; and that the ser- 
liers demanded all the oysters, and actual- | jeant, in the performance of those acts, ex- 
ly took nearly the whole. The next time) ceeded his authority, which was to keep 
tie prosecutor came, he went on the Island, the boats beyond the lines. 
inl asked liberty of the officers to oyster,, Maxwell, in addressing the Jury, said, 
there, which being refused, he rowed about | that it was not so much for the injury the 
ne handred yards from the shore, and be-' prosecutor had received, that this prosecu- 





zin to oyster, when a barge came off with 
soldiers, who took the oyster boat in tow, 


ani towed her on shore, when the officers | 


| tion was instituted, as for the principle.— 


The oystermen had a right to fish in any 
of the waters of the bay, without interrup- 


sureatened to put him in the dungeon, | tion: for the state in its session had not re- 
On the day laid in the indictment, the, linquished this right. These men stood 
lelendant was the officer of the day on, on their rights, and the question was now 
the Island, in the room of Captain) to be tested. As to the orders received by 
Churchell. | the serjeant, he acted in pursuance of 
Tlie proseentor, with others, came as, them, both in towing the boats beyond the 
asual on the banks to ovster, and com-}| stakes and on shore; and as this was done 
menced their business without asking leave. forcibly, and without the consent of the 
Serjeant Jacob G. Smith was ordered by! prosecutor, the defendant is legally re- 
the defendant to forbid the oystermen to) sponsible. 
oyster within certain stakes, set up about, The Recorder charged the Jury, and ob- 
three hundred yards from low water mark,} served, that as this prosecution had pro- 
2n to show them where those limits were. |, bably been commenced for the purpose of 
The serjeant, in pursuance of his orders, || ascertaining the law, he would state it more 
went in a barge with others, and pointed | fully than perhaps the facts of the case re- 
out the lines, and set down a stake, re-|| quired. ‘That the legislature of this state 
questing the oystermen to oyster beyond | had ceded to the United States Bedlow’s 
tie lines, as the space within was allotted |, Island, but had not ceded the waters of 
to the United States. The oystermen did | the New-York Bay. ‘That those waters, 
not obey the order, and the boat was towed | and the land beneath them, remained as be- 
on shore, when the defendant forbid them to |, fore the session. ‘That all navigable waters, 
ovster within three hundred and fifty yards ! and the scil they covered, belonged to the 
the Shore. Notwithstanding this, the oys- | people of thestate,except such parts of them 
“er-men, after leaving the shore, commenced || only as had been granted to individuals ; 
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and that no such grant had been pretended 
in relation to the oyster beds in question : 
that by the common law, every citizen of 
the state had a right to fish in the waters of 
the sea, and in the ports and havens with- 
in the boundaries of the state, and that this 
yight could only be appropriated to indi- 
viduals by legislative authority : that in 
England, in ancient times, the kings had 
in some instances granted exclusive rights 
of fishery ; but that some of the greatest 
judges of that country had denied that the 
crown was now possessed of that preroga- 
tive, and that it had never beeu exercised 
since the revolution, which placed William 
on the throne; at all events, it was the le- 
gislature only who in this state could autho- 
rise such exclusive grant. That the offi- 
cers of the United States had, therefore, no 
exclusive right of fishery in any part of the 
waters of the New-York harbour. That | 
possibly there might be cases in which the | 
garrison on Bedlow’s Island would be jus- | 
tified in preventing the approach of boats | 
to the shore, but no such circumstances | 
were shown in the present instance; and, 
therefore, that the defendant had failed in 

making out a justification; that his coun- , 
sel had contended that the proof did not | 
support the indictment, but the Court 
thought otherwise. The defendant had | 
ordered a serjeant and seven men to keep 
the prosecutor off the oyster bank, and to 
compel him to retire beyond certain limits ; 
that the serjeant, in execution of those or- 
ders, and in the presence of the defend- 
ant, had repeatedly removed the prosecu- 
tor by force ; that the defendant was an- 
swerable for the acts necessarily done in 
obedience to his own orders, and that there- 
fore, if his own witnesses were believed, he 
was guilty. 

The Jury found the defendant guilty— 
whereupon the Court said, that as the con- 
duct of the lieutenant had probably pro- 
ceeded from misunderstanding the law, and 
had not been marked by any great degree 
of violence, they would only impose a fine 
of one dollar and the costs, but intimated, 
‘hat if cases of a similar nature should | 
hereafter occur, the same lenity was not 
to be expected. 








(ASSAULT AND BATTERY—bISTREss— 
RIGHT OF ENTRY. 


EZRA CALDWELL and SAMUEF]T. 
LEARNED’S Case. 
Maxwett, Counsel for the prosecution, 
Scort, Counsel for the defendants. 
When the officer wao makes distress hag ti 
goods of the tenant, and the kevs of an jynos 
room for depositing them, voluntarily delivopnd 
him bv such tenant, such ollicer afterwa sds ee 

a right of access to the goods, nor can the 

tenant legally prevent him. : 

The detendants were indicted for an as. 
sault and battery on Azel Conklin, a consta. 
ble, while in the due execution of the duties 
of his office, on the 15th of February jast 

It appeared that the prosecute Was ein. 
ployed as a bailiff to distrain for rei cue 
by Caldwell, to the amount of £176, Thy 
locus in quo was Grand-street. The (lay 
preceding that laid in the inaictment, sp 
prosecutor weat there and made the dis. 
tress, when Caldwell voluntarily celivereg 
to him the goods, and the key of an inner 
room, where the officer deposited them 
Caldwell promised to procure security the 
next day, at which time the prosecutor, in 
company with Nathaniel Slawson, went 
there and found the outer doors secured, 
and entrance denied. Caldwell afterwards 
came out; and, while the officers were 
about entering, he resisted them; and 
Learned, the other defendant, encouraged 
this resistance, said, that a man’s house 
was his castle, and that were he in Cali: 
well’s place, he would blow their brains 
out. It did not appear, however, that he 
otherwise took an active part in the re 
sistance. 

After the arguments of the respective cout 
sel, the Recorder charged theJury, that the 
tenant having delivered the officer the kev, 
and suflered him to enter the room and (- 
posit the goods, had no right afterwards t0 
prevent his entrance, for that such permis 
sion operated as a lease to the officer. In 
preventing the officer from having access 
to that room, the defendant was a wrovs 
doer, and responsible in this prosecutiov. 





He was convicted, and fined $20 and the 
|costs; and Learned was acquitted. 








CITY-HALL RECORDER. . 
cMMARY FOR FEBRUARY TERM, 1821. |i also 


yore 
é 1e said city 
caine tance. |, and county ; and to grant new trials in all 

| cases where the said court shall find it ne- 

Peter Johnson, John Williams, and | cessary and proper, provided, that no new 
Francis Mersereau, were severally indict- | trial shall be granted otherwise than for ire 
o! ce), aud convicted of this offence ;/ regularity, unless one of the Judges, pre- 
i "ams, for stealing the goods of John |, sent and concurring, shall be of the degree 
Mesinstry; Merseceau, those of Joel | of counsellor at law in the Supreme Court 
K cham: and Johnson, those of Marcus | of this state. 

Bytiord. Johnson was sentenced to the; Sec. 2d provides, that the first Judge of 
ste prison five, Williams sevea, and Mer- * the said court hereinafter mentioned, and 
sereau fourteen years. | the Mayor, Recorder, and Aldermen shall 
| be the Judges of the said courts and the said 
| first Judge, the said Mayor, or the said 

Henry, al. William H. Tryon, William | Recorder, singly or together, with ene or 
Pucsicy, Mary Reeves, al. Cane, were | more ot the said Judges, shall have full 
sevrraliy imi ted, tried, and convicted of | Power to hold the said court. 
this as a second offence; and Tryon and) | 5°: 3d. In addition to the powers be- 
Prrsloy were sentenced to the state prison | fore mentioned, the court shall possess al; 
three wears, and the sentence of Guche was | the power and jurisdiction of the Mayor’s 
suspended, | court. 

Junes Davis, Henry Hutchinson, Sam.\ >°¢: 4th provides, that the council of 
Witt. William Jo’ uson. Wm. M‘Don-  *ppointment shall appoint the first Judge 
well, Cadherine Johnson, John Dent, Sul- of the said court, who shall hold his office 
vit’. Lewis, Edward Regan, Eliza Hall, during good behaviour, or until sixty years 
Buyurin Purdy, James Cuffy, Patrick, Ot age. . ; 
G%van, Jacoh Camp, Join Williams, | Sec. Sth. The style of the said court 
Wiiiam Cox, Robert Adams, and Henry | shall be the Court of Common Pleas for the 
Underhill, were severally indicted and |, City and County of New-York. Proceed- 
convicted of this offence, and the two first | SS commenced in the Mayor’s court shal! 
were sentenced to the penitentiary thirty } be continued = this court. 
mouths each, the third two years, the three || Sec. Oth. The first Judge, the Mayor 
‘ollowing eighteen months each, the seven | and Recorder, and the Aldermen of the 
tollowing six months each, and the remain- I said city, or any three of them, of whom 
der for shorter periods. | the Judge, or the Mayor, or Recorder shall 

| always be one, shall have power to hold 


— | 


PETIT LARCENY. 


i the court of Sessions. 
| Sec. 7th. The Sessions shall have the 
During the present session of the Legis- | same power to hear and determine any in- 
viture, (February, 1821,) an act was idictment for any crime, punishable with 
passed, entitled, ‘An Act for the esta-, imprisonment in the state prison for life, 
blishinent of a Court of Common Pleas in | when the first Judge presides, as that court 
the City and County of New-York, and for |; has when the Mayor or Recorder presides. 
the appointment of a first Judge of the Sec. 8th. The first Judge may make any 
sane,” order in vacation relative to any suit o» 
The first section provides, that from and | proceeding in the Common Pleas, in like 
alter the first day of April next, the Mayor’s || manner as is practised by the Judges of tie 
Court shall be the Court of Common Pleas |, Supreme Court at chambers. 
or County Court of the City and ©: aunty of | Sec. Oth. The first motion fee to be paid 
New-\ ork,and shall be heldon thedaysand | to the first Judge instead of the Recorder. 


t} . ’ ' ° ~ N +r 
times on which the Mayor’s Court is now!) Sec. 10th. The Mayor, Recorder, and 
} 


ACT OF THE LEGISLATURE. 


“ppointed to be holdep, and shall have power | commonalty shall pay out of the treasury 


‘hear, try,and determine,accordin? to law, | of the city to the Recorder of said city, an 
«| . . Nes Fr, : 
all actions, real, personal, and mixed, ari- | annual salary of not less than $1500, not 


ting 


‘ny Within the said city and county; and | more than $2000, at discretion, 


t 
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Sec. 11th. The salary of the Mayor fixed , tried, and convicted of this offence, alj ; 
at not less than $3000, nor more than |}stealing the goods of Thomas White, pee 
$4000, in the discretion of the Mayor. |}the two first were sentenced to the stat 
Recorder, and commonalty. vrison five, and the last seven years, 

Sec. 12th. That it shall be the peculiar seed iii 
duty of the said first Judge to hold the sai 
court of Common Pleas, and that it shali 
be the peculiar duty of the said Recorder 
to hold the said court of General Sessions 
of the Peace; but that it shall nevertheless 
be lawful for the said first Judge to hold 
the said court of Sessions, and for the said 
Recorder to hold the said court of Common 
Pleas. 

John T. Irving, Esq. counsellor at law, 
in this city, was appointed to the office of 
first Judge, under the preceding act. 


SUMMARY FOR “MARCH TERM. ing for six months each, and the remainde: 


for shorter periods. 


Lucy Donnell, John Brown, Aaron Py. 
terson, Jane Buckley, Henry Few, Jan 
Berry, Thomas Jackson, William Wilson. 
Platt Mills, and James Green, were s. 
verally indicted and convicted for this of 
fence. (Brown on three indictments, — 
Phe first was sentenced to the penitentiary 
two years; Brown six inonths on the {ist 
ud two years on each of the other indict. 
ments, imprisonment on the second ang 
third to commence after the expiration o! 
ihe first and second term ; the five follog 


oe 


FORGE RY. vs 
APPOINTMENTS. 





Richard Cornwell was convicted, on' 
confession, of the forgery of a check of Stephen Allen, Esq. one of the Alder 
$150, on the Mechanic’s Bank, forged in | men, was appointed Mayor of this city, in 


ert - 
eo 


on a a ~ se ; 





He fy ' 

: ‘y favour of S. and W. Knapp, and was sen- | room of the Hon. Cadwallader D. Colden, 
i tenced to the state prison seven years.— | removed, 

"i There were charges against him for forging | Richard Riker, Esq. was appointed Re- 

: iH several other checks. He was a member | corder, in room of the Hon. Peter A. Jay, 
“3 of one ef the Baptist meetings in this city, | removed. 

a in full communion, and forged the checks!) Hugh Maxwell, Esq. was appointed 


against his pastor and fellow-members.— | District Attorney, in room of Pierre ©. 
On being brought to the bar for sentence, | Van Wyck, Esq. removed. 
he expressed much contrition ; said he never | Ric hard Hatfield, Isq. was appointed 
intended to defraud any man, and that when | Clerk of the Sessions, in room of Jolin WV 
he committed the act, he was much em- || Wyman, removed. 
barrassed. | Samuel B. Romaine, Esq. was appointed 
ounsrey. ‘Clerk of the Sittings, in room of Juha 
a } || M‘Kesson, Esq. remove 
Valentine Durant and Patrick Boyland iio 5 ati kK . ointed 
. * . . a 2 . 4s J . “Sd. ras a Ole 
were indicted, tried, and convicted of this Cleck af "( - 2 nse ag 
Mf kpine . | Clerk of the Common Pleas, in room 6 
offence, on the most satisfactory testimony, || panso spo: ' , 
ys we tal : . 2? | Benjamin Ferris, Esq. removed. 
and they were sentenced to the state prison ‘ . ; . 
; Konica ro ag e And Mordecai M. Noah, Esq. was aj” 
seven yearseach. (See 5th vol. City-Hall | _; ante “ag ; 
R ‘ rt | pointed Sheriff of the City and County ol 
ecorder, p. 153.) iy , ; . Iam ; 
beso || New-York, in room of James L. Bell, bs4 
GRAND LARC HNY. removed, 
i Y eule . a ‘ a . ° i; 
Richard Sarles, Jacob YW yckoff, and || ‘The preceding appoiniments were maé 
James Farrington, were severally indicted, ''in the present month of March. 
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